
 
JB: Hello AMT Lab Listeners. My name is Jess Bergson. I’m a second year Master 
of Arts Management student at Carnegie Mellon University, and Chief Editor of 
Interactive  Content at AMT Lab. Today I am here with David Gurwin, an attorney 
and Shareholder with the national law firm of Buchanan Ingersoll & Rooney PC, 
resident in the Firm's Pittsburgh, Pennsylvania and New York, New York offices. 
David has represented clients in both the technology and entertainment arenas. In 
2015 and 2016, David was selected by his peers to be included on the Best Lawyers 
in America® lists in the practices areas of Entertainment Law--Motion Pictures 
and Television. and Entertainment Law--Music. AMT Lab is thrilled to welcome 
David to our podcast series to discuss arts organizations’ uses of electronic 
contracts. 
 
JB: To start this off, can you give us a little bit of your background and explain how 
you became a lawyer focusing on entertainment and electronic contracts? 
DG: Sure I'd be happy to. I've been practicing law now for about 31 years. In my former life I was 
a full time working professional musician and I decided I enjoyed food too much so I thought I 
ought to do something other than playing gigs and decided ultimately after college to go to law 
school. Unlike a lot of people who go to law school with no idea as to what they’d like to do when 
they get out, I really thought that I wanted to combine my understanding of the entertainment 
industries and my passion for it with the practice of law. So my first clients were friends and 
families (which is never a good idea by the way), and it just expanded from there. Because of the 
heavy emphasis on Intellectual Property, the practice also started spreading into the areas of 
computer law and other aspects of technology licensing. And as you know we’ve now hit a point 
converging where technology and art have really converged at a unique intersection in time and 
it’s a really exciting place to be in terms of the arts and practicing law in this area. 
 
 
 
JB: How do you/the law define an electronic contract? 
DG: Well let me define it as a layperson would see it. First of all, every person who is listening to 
this podcast right now has contracted electronically whether they realize it or not. Every time 
you go online and make a purchase on Amazon or have otherwise visited a website where you 
agree to terms and conditions on that website, you have actually engaged in an electronic 
contract. In its most basic form, an electronic contract is nothing more than any kind of 
contractual relationship you would have on pen and paper, only this time instead of signing a 
document physically you are signing it electronically. Sometimes you are actually acknowledging 
your ascent by clicking an X on something, sometimes you’re actually using a digital signature, 
or sometimes you are doing what we call a ‘browse-wrap’ electronic contract which is when you 
stay on a website and you see on the terms of use if you click on the fine print on the bottom of 
the website, it will say something like ‘Thank you for visiting our site. By staying on this site you 
agree to be bound by these terms and conditions.” So that activity actually becomes your 
signature in that situation. 



JB: What do you think the major differences are between written/verbal and 
electronic contracts?  
DG: Well sometimes the differences can be complexity but not always. For example often times 
in written contracts you're dealing with very large voluminous contracts with dozens and dozens 
of pages and clauses that make things very complicated and at the end of that there will be 
signature lines for people to sign. Lots of times electronic contracts will be shorter but not 
always.  And sometimes you can get into the fine print particularly if you start looking in B2B 
contracts, they can be very complex also. So the primary distinction between a traditional paper 
contract and an electronic contract is simply the way the assent is acknowledged. With one you 
do with pen and paper, the other it’s done electronically. A verbal agreement is a different 
animal all together. It’s a agreement and it can be binding, and as you know not all verbal 
contracts are enforceable, but they can be just as enforceable also. But those are not electronic 
contracts, they are oral contracts. 
 
JB: What are the advantages and disadvantages of an arts organization using each 
of these formats? 
DG: Well first of all an oral contract- the advantage is that it can be quick, easy, you don’t have 
to involve somebody to draft a contract so it's got some advantages in that sense. The 
disadvantage is its only as good as each sides recollection as to what's  in that contract. 
Particularly, if there's an alleged breach in obligations by one part or the other, proving what’s 
actually agreed to orally can be a very difficult thing. Certain kinds of agreements have to be in 
writing to be enforceable. The most obvious category of those are contracts involving real estate, 
contracts that can’t be performed within 1 year, or contracts for purchase of goods over $500. 
The advantage or disadvantage of doing something in writing versus electronically is one of 
speed or volume. If you’re a licensor and you're trying to reach an agreement with dozens, 
hundreds, maybe even thousands of people at the same time, it’s incredibly impractical to try to 
do that on a one on one basis individually to try to get signed written contracts from each 
person. That’s why you see contracts for all sorts of goods or services being done over the 
internet. The disadvantage is there isn't really an opportunity for the sides to adequately 
negotiate back and forth over the terms and a court could rule that some if not all of the contract 
is not enforceable if the court does not believe there is really a bargain for exchange there. So 
that is one of the risk of doing contracts electronically and is one of the reasons why companies 
need to be careful about overreaching in terms of asking or demanding too much in an 
electronic contract. IF they do so there’s a big risk the court will either strike that provision or 
throw the whole thing out.  
 
JB: If you had the chance to tell all arts organizations 3 things they absolutely must 
know about using electronic contracts in their business, what would they be? 
DG: First of all I would say you want to look at things in terms of contracts in general for arts 
organizations. Too often, I think organizations rely on relationships they may have with 
somebody from another organization or a service provider. Say for example “Gee, Jess I know 
you so well you're a wonderful person we don't need to bother to get anything in writing.” And 
low and behold two weeks later I'm not working for the organization I was working for and 



you've been promoted to the president of another organization. So when that happens, what's 
left? There’s new people taking the spots we were in and they may not have those relationships. 
So, you can't just assume that a relationship will be there at all times and the best way to know 
that something is going to be documented at all times is to have something in writing. Whether 
it’s done electronically or on paper, whether it’s done through emails. You want to have the key 
material terms of the agreement put down in writing.  
 
Number two, there’s often this conception that lawyers are expensive and we’re just going to do 
it ourselves. And for certain kinds of agreements that aren’t really business kinds of agreements, 
that may be valid. You can’t throw scarce resources away. However, if you're in a circumstance 
where something is truly critical to the operation of the business and are defining for the 
organization, it’s really foolish not to engage the services of a lawyer. It’s not just getting 
someone to document the thing, it’s about getting a lawyer engaged early on in the process so 
they can be a negotiation advisor and help steer the direction of the agreement. 
 
The third thing is know with whom you’re dealing. Because dealing with situations where 
everything blows up on you and you have to sue to enforce rights under the agreement can be 
very disruptive and expensive for an organization. So move into agreements slowly, carefully, 
and make sure everyone is on the same page to minimize the likelihood of a breach because 
often times there is no practical remedy because you can’t afford to be engaged in costly 
litigation or mediation in case there’s a dispute that arises.  
 
JB: That’s great advice. This has been a really informative conversation. Thanks 
for joining us. 


